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Court set aside order to enforce arbitral award for material 

non-disclosure 
 

Stanley Lo 
 
In the recent case of 1955 Capital Fund I GP LLC & ANOR  v Global Industrial Investment Ltd, HCCT 61/2019, Hong 

Kong’s Court of First Instance set aside an Enforcement Order, whereby the Applicants had been given leave to enforce 
in Hong Kong an arbitration award (Award) made in California. The Court found that there had been material non-
disclosure by the Applicants in their affidavit in support of the application for the Enforcement Order. The Court said that 
there was a deliberate attempt to hide relevant material necessary for the weighing exercise that the judge had to 
undertake before granting the Enforcement Order, and there was no explanation as to why this was done. Furthermore, 
there was a gain to be made by the Applicants’ behaviour, namely getting a head start on the Respondent and obtaining 
garnishee orders. 
 
Background 

 
The Award dated 26 June 2019, directed the Respondent to pay the Applicants US$9.3 million. On 31 January 2020, the 
United States District Court for the Northern District of California made an order denying the Respondent’s petition to 
vacate the Award and granted the Applicants’ cross-petition to confirm the Award. The Respondent had now instituted an 
appeal against that judgment and as a fall-back position, submitted that an adjournment would be appropriate by reason 
of the appeal. The Respondent’s primary position was that there had been material non-disclosure by the Applicants in 
obtaining the Enforcement Order and that it should therefore be set aside. 
 
Material Non-Disclosure 

 
The Award expressly stated that “Absent the filing of an application to correct or vacate the arbitration award under 
applicable law, and unless the parties agree otherwise, in accordance with the Arbitration Agreements each party shall 
fully perform and satisfy this award within 15 days of the service of the award.” Mr Varian, an attorney-at-law at the law 
firm representing the Applicants, who knew of the Award and of the Respondent’s appeal in the United States District 
Court, made an affidavit in support of the Applicants’ ex parte application for the Enforcement Order, in which he 
stated: “The Final Award provides that each party shall fully perform and satisfy the award within 15 days of the service 
of the award. On 3 July 2019, the Applicants demanded the Respondents CFLD to satisfy the Final Award by making 
payment of USD9,328,775.53. As of the date hereof, neither the Respondent, nor CFLD, has complied with the Final 
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Award.”  
 
The Respondent’s Counsel pointed out to the Court the obvious, critical words (Omitted Words) of the Award (i.e. “Absent 
the filing of an application to correct or vacate the Arbitration Award under applicable law”), which had been omitted in 
Mr Varian’s affidavit and submitted that this omission was deliberate and created the impression to the Judge that the 
Award was immediately enforceable.   
 
Although the Applicants’ Counsel agreed that the Omitted Words were relevant and would be part of the judge’s weighing 
exercise and should have been drawn to the judge’s attention and that there was no direct explanation from Mr Varian 
for the omission, he argued that the judge would have made the Enforcement Order in any event. Furthermore, that the 
judge’s Order provided for 14 days within which the Respondent could apply to set aside the Order, and the Award would 
not be enforced until the expiration of that period and that Mr Varian had acted “innocently”. 
 
The Court had no hesitation in discharging the Enforcement Order because of the Applicants’ material non-disclosure. It 
said: 
 
(1) The expunging of the Omitted Words by Mr Varian was plainly deliberate. The only sensible inference to be drawn 

was that this was done because if the judge was made aware of the Omitted Words, she may have taken a course 
of action unfavourable to the Applicants. It was plain that the judge was thereby deprived of the opportunity to 
properly and fully consider the Applicants’ application for an Enforcement Order.  

 
(2) The material in question was relevant to the weighing exercise which the Court had to undertake and it was of no 

help to the Applicants to point out that the Award was exhibited to Mr Varian’s affidavit.  The Award was 140 pages 
long and an applicant in an ex parte application cannot shift the burden to the Court by simply exhibiting the 
relevant material and hoping that the pertinent points would be picked up by the judge. 

 
Comments 

 
An application for enforcement of an arbitral award is first to be made ex parte. It is trite that the applicant has to give full 
and frank disclosure to the Court, including details of any matters which may be unfavourable to his application. 
Sometimes, if the Court is of the view that the omission is not serious and was inadvertent, it can either refuse to set 
aside the ex parte order or even set it aside but re-grant it at the same time. However, in the present case, the Omitted 
Words were obviously serious enough for the Court to set aside the ex parte order. 
 
 
 
 

Court held that jurisdiction clause in settlement agreement 

superseded arbitration clause in original agreement 
 

KK Cheung  
 
The recent case of Bond Tak (Holdings) Ltd v King Fame Trading Ltd, HCA 2129/2018, concerned an application by 
the Defendant to dismiss or permanently stay the High Court action on the grounds that the dispute was subject to an 
arbitration agreement and should be submitted to arbitration or, alternatively, the action should be stayed on the grounds 
of forum non conveniens and in favour of the Intermediate People’s Court of Guangzhou City in Mainland China 
(Guangzhou Court). The Court dismissed the application on the basis that the arbitration clause in the original 
agreement entered into by the parties had been superseded by a Jurisdiction Clause in a subsequent settlement 
agreement between them, which provided for the submission of any further disputes to the Hong Kong Court i.e. the 
Defendant had failed to show a prima facie or arguable case that the arbitration clause remained valid and binding on 
the parties. Having found (in the absence of expert evidence to the contrary) that the Jurisdiction Clause was an 
exclusive jurisdiction clause in favour of the Hong Kong courts and that the Plaintiff had issued the present action against 
the Defendant as of right in Hong Kong (the Defendant being a Hong Kong incorporated company), there was no 
arguable basis for depriving the Plaintiff of its contractual right to commence and pursue the action in Hong Kong. 
 
Background 

 
The Plaintiff and Defendant are both Hong Kong incorporated companies. The Plaintiff was the 99.99% shareholder 
and beneficial owner of Bond Tak Properties Ltd (Bond Tak) which had acquired rights to develop a project in 
Guangzhou (Project). 
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On 8 March 2010, the Plaintiff and Defendant entered into a Chinese written agreement (Transfer Agreement), whereby 
the Plaintiff agreed to transfer to the Defendant its 99.99% shareholding in Bond Tak, for RMB 112,864,000, payable 
by five instalments. The Transfer Agreement provided that any matters in relation to the understanding, validity, 
performance and dispute settlement of the agreement shall be governed by Mainland China law, but that conveyance 
of title carried out in accordance with the agreement shall be governed by Hong Kong law (Governing Law Clause). 
 
The Transfer Agreement also provided that any dispute between the parties relating to the agreement shall be settled 
through friendly negotiation and if that failed the dispute may be submitted by either party to the China Guangzhou 
Arbitration Commission for arbitration (Arbitration Clause). 
 
After the Defendant had paid the first instalment under the Transfer Agreement, the parties entered into a written 
Chinese Supplemental Agreement whereby the Transfer Agreement was varied to increase the consideration payable 
and allow payment by 3 further instalments. 
 
In October 2012, the Defendant paid the Revised Second Instalment pursuant to the Supplemental Agreement. 
However, payment of the Revised Third Instalment was RMB 23 million short, and on 10 March 2016, the parties entered 
into a further Chinese written Settlement Agreement providing for a further revised payment schedule and for the 
consequences of non-payment. It also provided that any further disputes between the parties arising from the Project 
shall be settled through friendly negotiation first and if that failed, the dispute may be submitted to the Hong Kong court 
for legal action (Jurisdiction Clause). It also provided that if there was any conflict between the Settlement Agreement 
and original contract, the Settlement Agreement would prevail.  
 
Although payment of the Third Instalment was made in accordance with the Settlement Agreement, the Plaintiff claimed 
that in breach of the Supplemental Agreement, the Defendant failed to pay the Revised Fourth Instalment. 
 
Defendant’s Case 

 
The Defendant’s case was that the action should be stayed in favour of arbitration on the grounds that there was at 
least a prima facie case that the dispute in the action fell within the Arbitration Clause, which remained binding on the 
parties. Therefore, it was argued, the court had no discretion but to refer the matter to arbitration pursuant to section 
20(1) of the Arbitration Ordinance (Cap 609) (AO). Alternatively, it was contended that if the court were to find that the 
Arbitration Clause was no longer binding on the parties, the action should nonetheless be stayed in favour of the 
Guangzhou Court on the grounds that Hong Kong was not the appropriate forum. 
 
The Defendant argued that the Jurisdiction Clause must be read in the context of the Settlement Agreement as a whole, 
which was concerned only with disputes arising from the Revised Third Instalment. Since there was no dispute that that 
instalment had been fully paid, the Settlement Agreement, including the Jurisdiction Clause, was nothing more than “a 
matter of history” and had no application to the Plaintiff’s claims in this action.  
 
Plaintiff’s Case 

 
The Plaintiff did not dispute that (i) the Arbitration Clause was a valid arbitration clause; (ii) the clause was binding on 
the parties until the Settlement Agreement; and (iii) the Plaintiff’s claim for the Revised Fourth Instalment would have 
fallen within the ambit of the clause had it been still binding on the parties. However, the Plaintiff argued that the 
Arbitration Clause was superseded by the Jurisdiction Clause in the Settlement Agreement and was therefore no longer 
valid or binding 
 
The Court said that the proper approach was to determine whether it was clear on the evidence and the construction of 
the agreements that the Arbitration Agreement had been superseded by the Jurisdiction Agreement. If so, it would be 
inappropriate for the Court to leave the matter to the arbitral tribunal, which would only result in unjustifiable delay and 
expense. On the other hand, if the matter was less than clear or fact sensitive, then the matter must be referred to the 
arbitral tribunal for determination, at least in the first instance. In this regard, whilst the court will consider any challenges 
as to jurisdiction on a de novo basis, it is well established that the court will be “…cautious not to stray into the merits 
of findings of fact and law made by the tribunal, on issues unrelated to or not necessary for the question of jurisdiction”. 
 
The Court said that it was clear that the Jurisdiction Clause had superseded the Arbitration Clause, or put another way, 
the Defendant had failed to show a prima facie or arguable case that the Arbitration Clause remained valid and binding 
on the parties. It said: 
 

 The starting point must be the Jurisdiction Clause itself, where it is provided that after the signing of the 
Settlement Agreement, any disputes arising from the Project shall first be resolved by negotiation, failing which, 
the parties may commence an action in the Hong Kong courts; 

 



 

 

  

 

 The reference to any disputes arising from the Project was unequivocal – it was plainly not referring to merely 
disputes concerning the Third Instalment or the Settlement Agreement, but rather the Project as a whole, that is, 
all three agreements; 

 

 Although the recital - in particular, the words, “第三期款項支付后续問题” could perhaps have been more 

felicitously drafted, it was tolerably clear that it was referring to matters concerning and following from the Revised 
Third Instalment. In any event, the recital could not, as a matter of construction, override the plain and 
unequivocal meaning of the Jurisdiction Clause; 

 

 Moreover, the provisions of the Settlement Agreement were not concerned solely with the Revised Third 
Instalment - clause 2 provided for interest payable not only on the Revised Third Instalment in the event of default 
but also on the Revised Fourth Instalment, and clause 3 potentially impacted upon the entire consideration 
payable for the Project; 

 

 More significant, however, was clause 5, which provided that where matters had not been agreed to in the 
Settlement Agreement, the parties shall remain bound by the “原來簽訂的合同、協議” (which must be a 

reference to the Transfer and Supplemental Agreements), and in the event of inconsistency between the 
Settlement Agreement and those prior agreements, the Settlement Agreement shall prevail. It was plain, 
therefore, that the parties intended the Settlement Agreement to apply not only to their obligations concerning 
the Revised Third Instalment, but also those contained in the Transfer and Supplemental Agreements; 

 

 Although the Settlement Agreement did not itself contain a governing law clause, the Jurisdiction Clause was to 
be interpreted in accordance with Mainland Chinese law. First, the Settlement Agreement was directly concerned 
with the parties’ obligations under, the Transfer Agreement, which contained the Governing Law Clause.  Further, 
the transaction was closely connected with Mainland China where the Project was situated.    

 

 The Plaintiff’s expert had opined that, as a matter of Mainland Chinese law, the Jurisdiction Clause was an 
exclusive jurisdiction clause in favour of the Hong Kong courts. That opinion was uncontroverted and so the 
Defendant was not in a position to challenge it and the Court accepted the opinion as correct. 

 

 There was an obvious conflict between the Jurisdiction Clause and Arbitration Clause and only one of those 
provisions could govern the relationship between the parties. It was clear from clause 5 of the Settlement 
Agreement that in such circumstances, the Jurisdiction Clause must prevail over the Arbitration Clause. 

 
Should the action be stayed in favour of the Guangzhou Court? 

 
The Court said that in the absence of any expert evidence to the contrary, the Jurisdiction Clause was an exclusive 
jurisdiction clause in favour of the Hong Kong courts. Moreover, as the Defendant is a Hong Kong incorporated 
company, the Plaintiff issued the present action against the Defendant as of right in Hong Kong. There was plainly no 
arguable basis for depriving the Plaintiff of its contractual right to commence and pursue the present action in Hong 
Kong.   
 
Comments 

 
As mentioned in the judgment, the question of jurisdiction of the arbitral tribunal should usually be left for the tribunal to 
determine itself pursuant to section 34 of the Arbitration Ordinance. If the tribunal decides that it has jurisdiction, the 
party alleging otherwise may request the Court to decide the matter afresh. In this case, the judge was of the view that 
the Defendant even failed to show a prima facie case that the Arbitration Clause was still valid and binding and the 
Court should decide the matter now, rather than wasting time in referring the case back to the arbitral tribunal. If the 
Defendant loses before the tribunal, it is likely that the Defendant will come back to the Hong Kong Court to decide the 
same matter again. 
 
It is not uncommon that parties in drafting supplemental or settlement agreement forgot that they have an arbitration 
clause in the original agreement. It is important that the parties check the provisions of the original agreement to ensure 
that any conflict with the supplemental or settlement agreement is sufficiently addressed. 
 
 
 
 
 
 
 



 

 

  

 

How parties structure their relationship may affect tortious 

liability 
 

KK Cheung 
 
In John Innes Foundation and Others v. Vertiv Infrastructure Limited [2020] EWHC 19 (TCC), England’s Technology and 

Construction Court had to decide whether a sub-contractor to a managing agent maintaining standby power equipment 
was liable to the owners of premises for failure to make site visits and therefore identify that batteries (said to have 
caused a fire on the premises) needed replacing. The claim was for loss and damage to the premises, machinery and 
equipment, arising from the fire. The Court granted summary judgment in the Defendant’s favour. It held that although 
risk of damage if maintenance was not carried out was foreseeable, there was insufficient proximity between any of the 
Claimants and the Defendant and no basis for saying that (i) the Defendant had assumed any responsibility to any of the 
Claimants to carry out the maintenance; or (ii) that any of the Claimants relied upon the Defendant to do so. The Court 
said that the way in which the parties had structured their relationship was inconsistent with an assumption of 
responsibility.  
 
Background Facts 

 
JIF, the first Claimant, owned the freehold in the Genome Centre and the other Claimants occupied and had interests in 
other parts of the Centre. In 2006, the Defendant, a specialist in maintenance and repair of standby power equipment, 
contracted with JIF for the maintenance of standby and emergency power equipment at the Centre, which included two 
service visits a year. In 2012, the third Claimant (JIC), second Claimant and two non-parties to the proceedings engaged 
NBI as managing agent of the Centre and from 2012 NBI, rather than JIC, engaged the Defendant, and JIC had no 
continuing contractual relationship with the Defendant. None of the other three Claimants had ever had a contractual 
relationship with the Defendant. There was a fire at the Centre in 2015 and the Claimants brought an action in tort against 
the Defendant for loss and damage caused by the fire, which they claimed was caused by the Defendant’s lack of 
maintenance. The action had to be brought in tort, rather than for breach of contract, as the Claimants had no contractual 
relationship with the Defendant. The Defendant applied to strike out the claim, or alternatively for summary judgment, on 
the basis that it did not owe any duty of care to any of the Claimants.  
 
The Claimants’ Case 

 
The Claimants’ case was that the Defendant owed them a duty of care in tort as owners and occupiers of the Centre, to 
prevent damage to their property by carrying out the maintenance regime with reasonable care and skill and were in 
breach of that duty by its failure to carry out maintenance visits and identify that batteries, which caused the fire in the 
lighting system, needed replacing.  
 
The Defendant’s Case 
 

The Defendant’s case was that it did not owe any duty of care to the Claimants because there was no foreseeability or 
proximity between the Claimants and Defendant and it would not be fair, just and reasonable to impose a duty of care 
upon the Defendant. 
 
Did the Defendant owe the Claimant a duty of care?  

 
The Court said that the law recognises a spectrum of cases. At one end of the spectrum are cases where the claimant 
suffers physical injury as a result of a negligent act, in which case, the law readily recognises a duty of care to avoid such 
injury. At the other end of the spectrum are cases of pure economic loss, where often but not always, it is necessary for 
the claimant to establish an assumption of responsibility on the part of the alleged tortfeasor. Between those two extremes 
are cases of physical damage. The Court said that the authorities establish that where a negligent act of a person causes 
physical damage, that type of damage will normally be actionable. However, physical damage causes loss of an 
economic type and in some cases the loss may be an indirect loss to property interests. It said that where a novel situation 
arises, like the present one (where the allegation of negligence was based on the Defendant’s failure to carry out 
contractual site visits as per its contract with the managing agent appointed by the Claimants), authorities make it clear 
that the court should approach the development of law incrementally by reference to analogous decided cases, applying 
the threefold Caparo test. The Caparo test states that (i) the harm must be reasonably foreseeable as a result of the 
defendant’s conduct; (ii) the parties must be in a relationship of proximity; and (iii) it must be fair, just and reasonable to 
impose liability. 
 
The Court decided that the appropriate approach was to consider the application of the Caparo test to the claims, whilst 
bearing in mind the willingness of the courts to find that a duty of care exists in respect of acts causing physical damage. 
The Court referred to the distinction between cases of omissions and cases of positive acts of negligence. Although the 
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distinction is not determinative, the Court said that in the case of omissions, a duty to act is more easily found where the 
alleged tortfeaser is found to have assumed a responsibility to act, which will usually involve some form of relationship 
between the claimant and tortfeaser. Here, the claim against the Defendant rested on an allegation of failure on its part 
to make the contracted service visits.  
 
Contractual Chain 
 

The Court said that the authorities make it clear that whether a contractual chain exists is relevant to deciding whether 
or not a duty of care exists. In the present case, the Court found that there was a very carefully constructed chain of 
contracts and the way in which the parties had structured their relationship was inconsistent with an assumption of 
responsibility.  
 
Conclusion  
 

The Court had no difficulty in concluding that the Claimants could show that the risk of damage if tests were not carried 
out was foreseeable. The purpose of the service visits which should have taken place, was in part to ensure that the risk 
of fire from the emergency lighting unit was minimised. However, it found that it was impossible to discern any factual 
basis upon which it could be said that the Defendant had assumed any responsibility to any of the Claimants to make 
the service visits or to issue reminders, nor that any of the Claimants relied upon them to do so. Further, the parties had 
so structured their relationship that it was inconsistent with the assumption of responsibility. 
 
Comment  

 
Liability in negligence is a difficult area of law, especially for economic loss and physical damage cases. This case 
demonstrates that careful structuring of the relationship amongst parties is important for managing the risk of tortious 
liability. 
 
 
 
 

Arrangement for mutual service of judicial documents in 

civil and commercial cases between Hong Kong and 

Macao came into force on 1 August 2020  
 

Joseph Chung and Tamara Liu 
 
By virtue of the Rules of the High Court (Amendment) Rules 2020 and Rules of the District Court (Amendment) Rules 
2020, the Arrangement for Mutual Service of Judicial Documents in Civil and Commercial Cases between the Hong Kong 
Special Administrative Region and the Macao Special Administrative Region (Arrangement) came into force on 1 August 
2020. Under the Arrangement the Hong Kong and Macao courts may entrust each other with the service of judicial 
documents. 
 
Service of judicial documents in Macao prior to 1 August 2020 

 
Prior to 1 August 2020, there were no official channels for making requests for service of judicial documents by the 
HKSAR to Macao and litigants had to arrange service of such through private channels, for example, by engaging lawyers 
in Macao to serve them. 
 
This situation was not satisfactory, as such private channels could be subject to legal challenge before the court. It was 
therefore desirable to provide for certainty by way of amendments to the Rules of High Court and Rules of District Court 
to enable litigants to use an official means to effect service.  
 
The Arrangement 

 
The Arrangement largely follows the Arrangement for Mutual Service of Judicial Documents in Civil and Commercial 
Proceedings between the Mainland and Hong Kong Courts signed by the Supreme People’s Court and the High Court 
of Hong Kong in January 1999.  
 
The Arrangement contains the following key provisions:- 
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 It applies to civil and commercial cases, including civil labour cases with respect to Macao and claims under the 

jurisdiction of the Labour Tribunal with respect to Hong Kong. 

 

 Requests for service of judicial documents are to be made through the Court of Final Appeal of Macao (Macao 
Tribunal de Ultima Instancia) and Hong Kong’s High Court (Court of First Instance);  

 

 With respect to Macao, judicial documents include (but are not limited to) duplicate copies of originating process, 
answer, counterclaim, notice of motion of appeal, statement, defence, declaration of objections, statement of 
objections, application, withdrawal of action, admission of claim, settlement, inventory of property, list of property 
division, proposal for settlement, creditor agreement, summons, notice, judge’s instructions, court order, court’s 
leave, judgment, ruling of full bench, certificate of service, as well as other judicial documents and their 
attachments; 

 

 With respect to Hong Kong, judicial documents include duplicate copies of originating process, notice of appeal, 
summons, pleading, affidavit, judgment, decision, ruling, notice, court order, certificate of service, as well as other 
judicial documents and their attachments; 
 

 When requesting service of judicial documents, the requesting party has to produce a sealed letter of request in 
Chinese, setting out the title of the requesting party, name and address of person to be served and nature of the 
case together with any particular method of service required and setting out the judicial documents attached to it, 
which must also be in Chinese or accompanied by a Chinese translation. 

 

 The requested party carries out service in accordance with the laws of its jurisdiction; 
 

 The court of the requested party must endeavour to complete service within 2 months of receipt of the request. 
 

  After service, the court of the requested party must issue a sealed certificate of service; 
 

 If service cannot be effected, the requested party must state the reasons for non-service on the certificate of 
service, or where acceptance of service is refused, the reasons and date of refusal. 

 

 The requested party shall have no legal responsibility for the contents of and any consequences arising from the 
judicial documents requested to be served 

 
With the close involvement of Hong Kong companies in construction projects in Macao, be it as a contractor or supplier, 
the Arrangement will provide an alternative means of service of Hong Kong court documents in Macao.  The advantage 
of the Arrangement is that it can avoid legal challenges on service of court documents via private channels.  The 
disadvantage is that it could take up to 2 months to serve the court documents.  From our experience in disputes in 
foreign projects, parties have sometimes used both the official and private channels to effect service of court documents. 
 
 
 

COVID-19 outbreak and the Hong Kong construction 

industry  
 

Justin Yuen and Tamara Liu 
 
On 27 July 2020, the Centre for Health Protection reported a large-scale outbreak cluster on a construction site at the 
Peak with 13 workers of Kin Shing (Leung’s) General Contractors Limited being infected with COVID-19.  Over 100 
people work in the same construction site on a daily basis.  As it is likely that more and more large-scale cluster outbreaks 
in construction sites will occur, contractors may ask whether they could seek extensions of time for the completion of 
works due to shortage of manpower caused by infected workers. 
 
In our newsletter on 13 February 2020, we mentioned that contractors seeking extensions of time should demonstrate 
how the present situation with COVID-19 could constitute a “special circumstance” which has affected the progress of 
work under the 2005 Private Form and 1999 Government Form contracts.  We also mentioned that the shortage of labour 
and manpower due to quarantine measures and restrictions on the movement of populations across the border, 
especially at around the beginning of the year, may constitute a special circumstance.   
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However, if  contractors merely rely on a shortage of labour due to an outbreak in the construction site per se to seek an 
extension of time, it is questionable whether this would be sufficient to demonstrate that such an outbreak on the site 
constitutes a special circumstance, entitling an extension of time under the above standard form contracts.   
 
Further, the architect may argue that the contractors should have used their best endeavours to ensure that there was 
sufficient manpower to execute the works.  For instance, under clause 39 of 1999 Government Form, the contractors are 
required to “make his own arrangements in regard to the provision of such labour, skilled and unskilled, as may be 
required for the execution of the Works and shall use all diligence in arranging for a sufficient and suitable supply of such 
labour”. 
 
It is worthwhile to note that the Finance Committee of the Legislative Counsel has approved a proposal made by the 
Government to alleviate the difficulties faced by the construction industry.  Under the proposal, the Government would 
forgo liquidated damages arising from the outbreak of COVID-19 for public works contracts by granting extensions of 
time of up to six months under the contractual provisions, upon receipt of applications from the contractors, save for 
contracts with provisions for general damages.  Imposition of liquidated damages can be withheld by relevant works 
department immediately, pending processing of contractors’ extension of time applications pursuant to the contract. 
 
To sum up, whilst we are of the view that the shortage of construction labour due to quarantine measures and restrictions 
on the movement across the border arising from the outbreak of COVID-19 may be construed as a special circumstance 
entitling an extension of time, the shortage of manpower caused by infected workers, for example, in an affected 
construction site, may not constitute a special circumstance itself under the above standard form contracts to justify the 
grant of an extension of time. 
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